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455.141 Grant awards for units of local gov-
ernment, public care institutions, and
coordinating agencies.

455.142 Grant awards for schools, hospitals,
and coordinating agencies.

455.143 Grant awards for State administra-
tive expenses.

455.144 Grant awards for State programs to
provide technical assistance, program as-
sistance, and marketing.

Subpart N—Administrative Review

455.150 Right to administrative review.
455.151 Notice requesting administrative re-

view.
455.152 Transmittal of record on review.
455.153 Review by the Deputy Assistant Sec-

retary.
455.154 Discretionary review by the Assist-

ant Secretary.
455.155 Finality of decision.

AUTHORITY: 42 U.S.C. 6371 et seq., and 42
U.S.C. 7101 et seq.

SOURCE: 58 FR 9438, Feb. 19, 1993, unless
otherwise noted.

Subpart A—General Provisions

§ 455.1 Purpose and scope.
(a) This part establishes programs of

financial assistance pursuant to Title
III of the Energy Policy and Conserva-
tion Act, as amended, 42 U.S.C. 6371 et
seq.

(b) This part authorizes grants to
States or to public or non-profit
schools and hospitals to assist them in
conducting preliminary energy audits
and energy audits, in identifying and
implementing energy conservation
maintenance and operating procedures,
and in evaluating, acquiring, and in-
stalling energy conservation measures,
including renewable resource meas-
ures, to reduce the energy use and an-
ticipated energy costs of buildings
owned by schools and hospitals.

(c) This part also authorizes grants
to States or units of local government
and public care institutions to assist
them in conducting preliminary energy
audits and energy audits, in identifying
and implementing energy conservation
maintenance and operating procedures,
and in evaluating energy conservation
measures, including renewable re-
source measures, to reduce the energy
use and anticipated energy costs of
buildings owned by units of local gov-
ernment and public care institutions.

§ 455.2 Definitions.

Act, as used in this part, means the
Energy Policy and Conservation Act,
Public Law 94–163, 89 Stat. 871 (42
U.S.C. 6201, et seq.), as amended by title
III of the National Energy Conserva-
tion Policy Act, Public Law 95–619, 92
Stat. 3238 (42 U.S.C. 6371), and the State
Energy Efficiency Programs Improve-
ment Act of 1990, Public Law 101–440,
104 Stat. 1011.

Assistant Secretary means the Assist-
ant Secretary for Conservation and Re-
newable Energy or any official to
whom the Assistant Secretary’s func-
tions may be redelegated by the Sec-
retary.

Auditor means any person who is
qualified in accordance with 10 CFR
450.44 and with State requirements pur-
suant to § 455.20(k), to conduct an en-
ergy audit.

Building means any structure, includ-
ing a group of closely situated struc-
tural units that are centrally metered
or served by a central utility plant, or
an eligible portion thereof, the con-
struction of which was completed on or
before May 1, 1989, which includes a
heating or cooling system, or both.

Civil rights requirements means civil
rights responsibilities of applicants and
grantees pursuant to the Non-
discrimination in Federally Assisted
Programs regulation of the Depart-
ment of Energy (10 CFR part 1040).

Complex means a closely situated
group of buildings on a contiguous site
such as a school or college campus or
multibuilding hospital.

Construction completion means the
date of issuance of an occupancy per-
mit for a building or the date the build-
ing is ready for occupancy as deter-
mined by DOE.

Cooling degree days means the annual
sum of the number of Fahrenheit de-
grees of each day’s mean temperature
above 65° for a given locality.

Coordinating agency means a State or
any public or nonprofit organization le-
gally constituted within a State which
provides either administrative control
or services for a group of institutions
within a State and which acts on be-
half of such institutions with respect
to their participation in the program.
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Deputy Assistant Secretary means the
Deputy Assistant Secretary for Tech-
nical and Financial Assistance or any
official to whom the Deputy Assistant
Secretary’s functions may be redele-
gated by the Assistant Secretary.

DOE means the Department of En-
ergy.

Energy audit means a determination
of the energy consumption characteris-
tics of a building which:

(1) Identifies the type, size, and rate
of energy consumption of such building
and the major energy-using systems of
such building;

(2) Determines appropriate energy
conservation maintenance and operat-
ing procedures;

(3) Indicates the need, if any, for the
acquisition and installation of energy
conservation measures; and

(4) If paid for with financial assist-
ance under this part, complies with 10
CFR 450.43.

Energy conservation maintenance and
operating procedures means modifica-
tions in the maintenance and oper-
ations of a building and any installa-
tion therein which are designed to re-
duce the energy consumption in such
building and which require no signifi-
cant expenditure of funds, including,
but not limited to:

(1) Effective operation and mainte-
nance of ventilation systems and con-
trol of infiltration conditions, includ-
ing:

(i) Repair of caulking or weather-
stripping around windows and doors;

(ii) Reduction of outside air intake,
shutting down ventilation systems in
unoccupied areas, and shutting down
ventilation systems when the building
is not occupied; and

(iii) Assuring central or unitary ven-
tilation controls, or both, are operat-
ing properly;

(2) Changes in the operation and
maintenance of heating or cooling sys-
tems through:

(i) Lowering or raising indoor tem-
peratures;

(ii) Locking thermostats;
(iii) Adjusting supply or heat transfer

medium temperatures; and
(iv) Reducing or eliminating heating

or cooling at night or at times when a
building or complex is unoccupied;

(3) Changes in the operation and
maintenance of lighting systems
through:

(i) Reducing illumination levels;
(ii) Maximizing use of daylight;
(iii) Using higher efficiency lamps;

and
(iv) Reducing or eliminating evening

cleaning of buildings;
(4) Changes in the operation and

maintenance of water systems through:
(i) Repairing leaks;
(ii) Reducing the quantity of water

used, e.g., using flow restrictors;
(iii) Lowering settings for hot water

temperatures; and
(iv) Raising settings for chilled water

temperatures;
(5) Changes in the maintenance and

operating procedures of the building’s
mechanical systems through:

(i) Cleaning equipment;
(ii) Adjusting air/fuel ratio;
(iii) Monitoring combustion;
(iv) Adjusting fan, motor, or belt

drive systems;
(v) Maintaining steam traps; and
(vi) Repairing distribution pipe insu-

lation; and
(6) Such other actions relating to op-

erations and maintenance procedures
as the State may determine useful or
necessary. In general, energy conserva-
tion maintenance and operating proce-
dures involve cleaning, repairing or ad-
justing existing equipment rather than
acquiring new equipment.

Energy conservation measure means an
installation or modification of an in-
stallation in a building which is pri-
marily intended to maintain (in the
case of load management systems) or
reduce energy consumption and reduce
energy costs, or allow the use of an al-
ternative energy source, including, but
not limited to:

(1) Insulation of the building struc-
ture and systems within the building;

(2) Storm windows and doors, multi-
glazed windows and doors, heat- ab-
sorbing or heat-reflective glazed and
coated windows and door systems, ad-
ditional glazing, reductions in glass
area, and other window and door sys-
tems modifications;

(3) Automatic energy control systems
which would reduce energy consump-
tion;
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(4) Load management systems which
would shift demand for energy from
peak hours to hours of low demand and
lower cost;

(5) Equipment required to operate
variable steam, hydraulic, and ven-
tilating systems adjusted by automatic
energy control systems;

(6) Active or passive solar space heat-
ing or cooling systems, solar electric
generating systems, or any combina-
tion thereof;

(7) Active or passive solar water
heating systems;

(8) Furnace or utility plant and dis-
tribution system modifications includ-
ing:

(i) Replacement burners, furnaces,
boilers, or any combination thereof
which substantially increase the en-
ergy efficiency of the heating system;

(ii) Devices for modifying flue open-
ings which will increase the energy ef-
ficiency of the heating system;

(iii) Electrical or mechanical furnace
ignition systems which replace stand-
ing gas pilot lights; and

(iv) Utility plant system conversion
measures including conversion of exist-
ing oil- and gas-fired boiler installa-
tions to alternative energy sources;

(9) Addition of caulking and weather-
stripping;

(10) Replacement or modification of
lighting fixtures (including exterior
light fixtures which are physically at-
tached to, or connected to, the build-
ing) to increase the energy efficiency
of the lighting system without increas-
ing the overall illumination of a facil-
ity, unless such increase in illumina-
tion is necessary to conform to any ap-
plicable State or local building code or,
if no such code applies, the increase is
considered appropriate by DOE;

(11) Energy recovery systems;
(12) Cogeneration systems which

produce steam or forms of energy such
as heat as well as electricity for use
primarily within a building or a com-
plex of buildings owned by an eligible
institution and which meet such fuel
efficiency requirements as DOE may by
rule prescribe;

(13) Such other measures as DOE
identifies by rule for purposes of this
part as set forth in subpart D of 10 CFR
part 450; and

(14) Such other measures as a grant
applicant shows will save a substantial
amount of energy and as are identified
in an energy audit or energy use eval-
uation in accordance with § 455.20(k) or
a technical assistance report in accord-
ance with § 455.62.

Energy use evaluation means a deter-
mination of:

(1) Whether the building is a school
facility, hospital facility, or a building
owned and primarily occupied and used
throughout the year by a unit of local
government or by a public care institu-
tion.

(2) The name and address of the
owner of record, indicating whether
owned by a public institution, private
nonprofit institution, or an Indian
tribe;

(3) The building’s potential suit-
ability for renewable resource applica-
tions;

(4) Major changes in functional use or
mode of operation planned in the next
15 years, such as demolition, disposal,
rehabilitation, or conversion from of-
fice to warehouse;

(5) Appropriate energy conservation
maintenance and operating procedures
which have been implemented for the
building;

(6) The need, if any, for the acquisi-
tion and installation of energy con-
servation measures including an as-
sessment of the estimated costs and en-
ergy and cost savings likely to result
from the purchase and installation of
one or more energy conservation meas-
ures and an evaluation of the need and
potential for retrofit based on consider-
ation of one or more of the following:

(i) An energy use index or indices, for
example, Btu’s per gross square foot
per year;

(ii) An energy cost index or indices,
for example, annual energy costs per
gross square foot; or

(iii) The physical characteristics of
the building envelope and major en-
ergy-using systems; and

(7) Such other information as the
State has determined useful or nec-
essary, in accordance with § 455.20(k).

Fuel means any commercial source of
energy used within the building or
complex being surveyed such as natu-
ral gas, fuel oil, electricity, or coal.
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Governor means the chief executive
officer of a State including the Mayor
of the District of Columbia or a person
duly designated in writing by the Gov-
ernor to act on her or his behalf.

Grant program cycle means the period
of time specified by DOE which relates
to the fiscal year or years for which
monies are appropriated for grants
under this part, during which one com-
plete cycle of DOE grant activity oc-
curs including fund allocations to the
States; applications receipt, review,
approval, or disapproval; and award of
grants by DOE but which does not in-
clude the grantee’s performance period.

Grantee means the entity or organiza-
tion named in the Notice of Financial
Assistance Award as the recipient of
the grant.

Gross square feet means the sum of all
heated or cooled floor areas enclosed in
a building, calculated from the outside
dimensions or from the centerline of
common walls.

Heating or cooling system means any
mechanical system for heating, cool-
ing, or ventilating areas of a building
including a system of through-the-wall
air conditioning units.

Heating degree days means the annual
sum of the number of Fahrenheit de-
grees for each day’s mean temperature
below 65° for a given locality.

Hospital means a public or nonprofit
institution which is a general hospital,
tuberculosis hospital, or any other
type of hospital other than a hospital
furnishing primarily domiciliary care
and which is duly authorized to provide
hospital services under the laws of the
State in which it is situated.

Hospital facilities means buildings
housing a hospital and related facili-
ties including laboratories, laundries,
outpatient departments, nurses’ resi-
dence and training facilities, and cen-
tral service facilities operated in con-
nection with a hospital; it also includes
buildings containing education or
training facilities for health profession
personnel operated as an integral part
of a hospital.

Indian tribe means any tribe, band,
nation, or other organized group or
community of Indians including any
Alaska native village or regional or
village corporation, as defined in or es-
tablished pursuant to, the Alaska Na-

tive Claims Settlement Act, Public
Law 92–203; 85 Stat. 688, which (a) is
recognized as eligible for the special
programs and services provided by the
United States to Indians because of
their status as Indians; or (b) is located
on, or in proximity to, a Federal or
State reservation or rancheria.

Load management system means a de-
vice or devices which are designed to
shift energy use to hours of low de-
mand in order to reduce energy costs
and which do not cause more energy to
be used than was used before their in-
stallation.

Local educational agency means a pub-
lic board of education or other public
authority or a nonprofit institution le-
gally constituted within, or otherwise
recognized by, a State either for ad-
ministrative control or direction of, or
to perform administrative services for,
a group of schools within a State.

Maintenance means activities under-
taken in a building to assure that
equipment and energy-using systems
operate effectively and efficiently.

Marketing means a program or activ-
ity managed or performed by the State
including but not limited to:

(1) Obtaining non-Federal funds to fi-
nance energy conservation measures
consistent with this part;

(2) Making site visits to school and
hospital officials to review program op-
portunities;

(3) Giving presentations to groups
such as school or hospital board offi-
cials and personnel; and

(4) Preparing and disseminating arti-
cles in publications directed to school
and hospital personnel.

Native American means a person who
is a member of an Indian tribe.

Non-Federal funds means financing
sources obtained or arranged for by a
State as a result of the State pro-
gram(s) pursuant to § 455.20(j), to be
used to pay for energy conservation
measures for institutions eligible under
this part, and includes petroleum viola-
tion escrow funds except for those
funds required to be treated as if they
were Federal funds by statute, court
order, or settlement agreement.

Operating means the operation of
equipment and energy-using systems in
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a building to achieve or maintain spec-
ified levels of environmental condi-
tions of service.

Owned or owns means property inter-
est including without limitation a
leasehold interest which is or shall be-
come a fee simple title in a building or
complex.

Preliminary energy audit means a de-
termination of the energy consumption
characteristics of a building including
the size, type, rate of energy consump-
tion, and major energy-using systems
of such building which if paid for with
financial assistance under this part,
complies with 10 CFR 450.42.

Primarily occupied means that in ex-
cess of 50 percent of a building’s square
footage or time of occupancy is occu-
pied by a public care institution or an
office or agency of a unit of local gov-
ernment.

Program assistance means a program
or activity managed or performed by
the State and designed to provide sup-
port to eligible institutions to help en-
sure the effectiveness of energy con-
servation programs carried out consist-
ent with this part including such rel-
evant activities as:

(1) Evaluating the services and re-
ports of consulting engineers;

(2) Training school or hospital per-
sonnel to perform energy accounting
and to identify and implement energy
conservation maintenance and operat-
ing procedures;

(3) Monitoring the implementation
and operation of energy conservation
measures; and

(4) Aiding in the procurement of en-
ergy-efficient equipment.

Public care institution means a public
or nonprofit institution which owns:

(1) A facility for long-term care, re-
habilitation facility, or public health
center, as described in section 1624 of
the Public Health Service Act (42
U.S.C. 300s–3; 88 Stat. 2270); or

(2) A residential child care center
which is an institution, other than a
foster home, operated by a public or
nonprofit institution. It is primarily
intended to provide full-time residen-
tial care, with an average length of
stay of at least 30 days, for at least 10
minor persons who are in the care of
such institution as a result of a finding
of abandonment or neglect or of being

persons in need of treatment or super-
vision.

Public or nonprofit institution means
an institution owned and operated by:

(1) A State, a political subdivision of
a State, or an agency or instrumental-
ity of either; or

(2) A school or hospital which is, or
would be in the case of such entities
situated in American Samoa, Guam,
the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mari-
ana Islands, and the U.S. Virgin Is-
lands, exempt from income tax under
section 501(c)(3) of the Internal Reve-
nue Code of 1954; or

(3) A unit of local government or pub-
lic care institution which is, or would
be in the case of such entities situated
in American Samoa, Guam, the Com-
monwealth of Puerto Rico, the Com-
monwealth of the Northern Mariana Is-
lands, and the U.S. Virgin Islands, ex-
empt from income tax under section
501(c)(3) or 501(c)(4) of the Internal Rev-
enue Code of 1954.

Renewable resource energy conservation
measure means an energy conservation
measure which produces at least 50 per-
cent of its Btu’s from a non-depletable
energy source.

School means a public or nonprofit in-
stitution which:

(1) Provides, and is legally authorized
to provide, elementary education or
secondary education, or both, on a day
or residential basis;

(2) Provides, and is legally authorized
to provide, a program of education be-
yond secondary education, on a day or
residential basis and:

(i) Admits as students only persons
having a certificate of graduation from
a school providing secondary edu-
cation, or the recognized equivalent of
such certificate;

(ii) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion; and

(iii) Provides an educational program
for which it awards a bachelor’s degree
or higher degree or provides not less
than a 2-year program which is accept-
able for full credit toward such a de-
gree at any institution which meets
the preceding requirements and which
provides such a program;
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(3) Provides not less than a 1-year
program of training to prepare stu-
dents for gainful employment in a rec-
ognized occupation and which meets
the provisions cited in paragraph (2),
and subparagraphs (2)(i), and (2)(ii) of
this definition; or

(4) Is a local educational agency.
School facilities means buildings hous-

ing classrooms, laboratories, dor-
mitories, administrative facilities, ath-
letic facilities, or related facilities op-
erated in connection with a school.

Secretary means the Secretary of the
Department of Energy or his/her des-
ignee.

State means, in addition to the sev-
eral States of the Union, the District of
Columbia, the Commonwealth of Puer-
to Rico, Guam, American Samoa, the
Commonwealth of the Northern Mari-
ana Islands, and the U.S. Virgin Is-
lands.

State energy agency means the State
agency responsible for developing
State energy conservation plans pursu-
ant to section 362 of the Energy Policy
and Conservation Act (42 U.S.C. 6322)
or, if no such agency exists, a State
agency designated by the Governor of
such State to prepare and submit the
State Plan required under section 394
of the Energy Policy and Conservation
Act.

State hospital facilities agency means
an existing agency which is broadly
representative of the public hospitals
and the nonprofit hospitals or, if no
such agency exists, an agency des-
ignated by the Governor of such State
which conforms to the requirements of
this definition.

State school facilities agency means an
existing agency which is broadly rep-
resentative of public institutions of
higher education, nonprofit institu-
tions of higher education, public ele-
mentary and secondary schools, non-
profit elementary and secondary
schools, public vocational education
institutions, nonprofit vocational edu-
cation institutions, and the interests of
handicapped persons in a State or, if no
such agency exists, an agency which is
designated by the Governor of such
State which conforms to the require-
ments of this definition.

Support office director means the Di-
rector of the DOE field support office

with the responsibility for grant ad-
ministration or any official to whom
that function may be redelegated.

Technical assistance means: (1) The
conduct of specialized studies to iden-
tify and specify energy savings or en-
ergy cost savings that are likely to be
realized as a result of the modification
of maintenance and operating proce-
dures in a building, the acquisition and
installation of one or more specified
energy conservation measures in a
building, or both; and

(2) The planning or administration of
such specialized studies. For schools
and hospitals which are eligible to re-
ceive grants to carry out energy con-
servation measures, the term also
means the planning or administration
of specific remodeling, renovation, re-
pair, replacement, or insulation
projects related to the installation of
energy conservation or renewable re-
source measures in a building.

Technical assistance program update
means a brief revision to an existing
technical assistance program report
designed to provide current informa-
tion such as that relating to energy
use, equipment costs, and other data
needed to substantiate an application
for an energy conservation measure
grant. Such an update shall be limited
to the particular measures included in
the related grant application together
with any relevant data regarding inter-
actions or relationships to previously
installed energy conservation meas-
ures.

Unit of local government means the
government of a county, municipality,
parish, borough, or township which is a
unit of general purpose government
below the State (determined on the
basis of the same principles as are used
by the Bureau of the Census for general
statistical purposes) and the District of
Columbia. Such term also means the
recognized governing body of an Indian
tribe which governing body performs
substantial governmental functions
and includes libraries which serve all
residents of a political subdivision
below the State level (such as a com-
munity, district, or region) free of
charge and which derive at least 40 per-
cent of their operating funds from tax
revenues of a taxing authority below
the State level.
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§ 455.3 Administration of grants.
Grants provided under this part shall

comply with applicable law, regula-
tion, or procedure including, without
limitation, the requirements of:

(a) The DOE Financial Assistance
Rules (10 CFR part 600 as amended) ex-
cept as otherwise provided in this rule;

(b) Executive Order 12372 entitled
‘‘Intergovernmental Review of Federal
Programs’’ (48 FR 3130, January 24,
1983; 3 CFR, 1982 Comp., p. 197) and the
DOE regulation implementing this Ex-
ecutive Order entitled ‘‘Intergovern-
mental Review of Department of En-
ergy Programs and Activities’’ (10 CFR
part 1005);

(c) Office of Management and Budget
Circular A–97 entitled ‘‘Rules and Reg-
ulations Permitting Federal Agencies
to Provide Specified or Technical Serv-
ices to State and Local Units of Gov-
ernment under title III of the Inter-
Governmental Coordination Act of
1968’’ available from the Office of Man-
agement and Budget, Office of Publica-
tion Services, 725 17th Street, NW.,
Washington, DC 20503;

(d) DOE regulation entitled ‘‘Non-
discrimination in Federally Assisted
Programs’’ (10 CFR part 1040) which
implements the following public laws:
Title VI of the Civil Rights Act of 1964;
section 16 of the Federal Energy Ad-
ministration Act of 1974; section 401 of
the Energy Reorganization Act of 1974;
title IX of the Education Amendments
of 1972; The Age Discrimination Act of
1975; and section 504 of the Rehabilita-
tion Act of 1973; and

(e) Such other procedures applicable
to this part as DOE may from time to
time prescribe for the administration
of financial assistance.

§ 455.4 Recordkeeping.
Each State or other entity within a

State receiving financial assistance
under this part shall make and retain
records required and specified by the
DOE Financial Assistance Rules, 10
CFR part 600, and this part.

§ 455.5 Suspension and termination of
grants.

Suspension and termination proce-
dures shall be as set forth in the DOE
Financial Assistance Rules, 10 CFR
part 600.

Subpart B—State Plan
Development and Approval

§ 455.20 Contents of State Plan.

Each State shall develop and submit
to DOE a State Plan for technical as-
sistance programs and energy con-
servation measures, including renew-
able resource measures and, to the ex-
tent appropriate, program assistance,
and/or marketing. The State Plan shall
include:

(a) A statement setting forth the pro-
cedures by which the views of eligible
institutions or coordinating agencies
representing such institutions, or both,
were solicited and considered during
development of the State Plan and any
amendment to a State Plan;

(b) The procedures the State will fol-
low to notify eligible institutions and
coordinating agencies of the content of
the approved State Plan or any ap-
proved amendment to a State Plan;

(c) The procedures the State will fol-
low to notify eligible institutions and
coordinating agencies of the availabil-
ity (each funding cycle) of funding
under this program and related funding
available from non-Federal sources to
fund technical assistance programs and
energy conservation measures consist-
ent with this part;

(d) The procedures for submittal of
grant applications to the State;

(e) The procedures to be used by the
State for evaluating and ranking tech-
nical assistance and energy conserva-
tion measure grant applications pursu-
ant to § 455.130 and § 455.131, including
the weights assigned to each criterion
set forth in §§ 455.131 (c)(1), (c)(2), (c)(3),
(c)(4) and (c)(5). In addition, the State
shall determine the order of priority
given to fuel types that include oil,
natural gas, and electricity, under
§ 455.131(c)(2);

(f) The procedures that the State will
follow to insure that funds will be allo-
cated equitably among eligible appli-
cants within the State including proce-
dures to insure that funds will not be
allocated on the basis of size or type of
institution, but rather on the basis of
relative need, taking into account such
factors as cost, energy consumption,
and energy savings, in accordance with
§ 455.131;
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